Friday, November 09, 2001

To:  The session,  Intern Joel Robbins,  Keith Harwood.

From:  Bill Shishko

Re:   Procedure for second meeting of the trial. 

Brothers:


Here are the sections of the Book of Discipline which explain what is to transpire in the second meeting of the trial (which is scheduled for Thursday, November 29, at 7:30 p.m. at the church):

2. Second Meeting of the Trial

a. At the second meeting of the trial judicatory the accused may interpose objections concerning (1) the regularity of the proceedings up to this point and (2) the form of the charge, the form and relevancy of the specifications, the competency of the witnesses named in the specifications, and the authenticity, admissibility, and relevancy of any documents, records, and recordings submitted in support of the charge and specifications. The trial judicatory shall determine the validity of any such objections. If the accused at this point requests the trial judicatory to do so, it shall determine whether the proof of the charge and specifications would show the commission of an offense serious enough to warrant a trial. It may dismiss the case forthwith, or permit such amendments of the charge and specifications as do not alter their essential nature. If the trial judicatory decides that the trial should proceed, the accused shall be called on to plead “guilty” or “not guilty” and his plea shall be entered upon the record. If the accused pleads “guilty”, the trial judicatory shall determine the censure. If the accused pleads “not guilty”, or refuses to plead, the trial shall proceed. The proceedings described in this section may extend over as many meetings as are necessary for their completion.

c. When all the evidence against the accused has been presented and he has had an opportunity to cross-examine the witnesses testifying against him, the accused shall have the right to move for the dismissal of the charges. If this motion is denied by the trial judicatory, the accused may then present the evidence in support of his defense.

3. Conclusion of the Trial

a. After all the evidence has been presented, the accused may make his final argument with respect to the evidence and the law of the church. The trial judicatory, after deliberation, shall vote on each charge and each specification separately. If the trial judicatory decides that the accused is guilty, it shall proceed to determine the censure.

b. When the trial judicatory has concluded its deliberations, the moderator shall announce its decision on each charge and each specification. If the accused has been found guilty, the trial judicatory shall state what censure it proposes to pronounce against the accused. The censure shall not be pronounced before the expiration of the time in which the accused may file notice of appeal. If notice of appeal is filed and an appeal is taken within the time prescribed in this Book of Discipline, Chapter VII, the trial judicatory may not execute its judgment unless and until the judgment is affirmed by the judicatory to which final appeal is taken.

I suggest that, given this provision,  the proper order to follow would be this:

1. Scripture reading.  Opening Prayer.

2. Roll call.

3. Required announcement, i.e. BD IV.A.1a. 

4. Reading of minutes of trial session #1.

5. Any objections to be raised by the accused regarding:


a.     Regularity of the proceedings to this point.


b. The form of the charge, the form and relevancy of the specifications, the competency of the witnesses named in the specifications, and the authenticity, admissibility, and relevancy of any documents, records, and recordings submitted in support of the charge and specifications.

6. (If accused acts on #5)  Determination by the judicatory of the validity of any such objections.

7. Opportunity for accused to request the trial judicatory to determine whether proof of the charge and specifications would show the commission of an offense serious enough to warrant a trial.

8. (If accused acts on #7)  Judicatory determines either:

a. To dismiss the case forthwith, or

b. To permit such amendments of the charge and specifications as do not alter their essential nature.

       If the trial judicatory decides that the trial should proceed:

9. Plea by the accused:  “Guilty” or “Not Guilty.”  (Plea to be entered into the record).  

10. If accused pleads “Guilty”:  Judicatory determines censure.

If accused pleads “Not Guilty” or refuses to plead:  Trial proceeds.

11. Trial procedure, cf. :

a. Presentation of evidence against the accused.

b. Cross-examination by accused of witnesses testifying against him.

        (After this the accused has the right to move for the dismissal of the charges).  If that motion is denied:

c. Presentation by the accused of evidence in support of his defense. 

d. Final argument by accused with respect to the evidence and the law of the church. 

12. Deliberation by the trial judicatory.  Vote on each charge and specification separately. 

13. (If the accused is found guilty):  Determination of censure, cf. BD VI

14. Moderator’s announcement of decision of the judicatory, including the censure proposed against the accused. 

NOTE:  Censure is not to be pronounced before the expiration of the time in which the accused may file notice of an appeal. cf.  BD Chapt. VII. 

15. Meeting closed with prayer. 

NOTE:  All citations to be sent by the judicatory and the accused must be sent out ASAP.  These must come from the clerk.

Please let me know if this is agreeable to you all.  

Yours,


Bill

